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ALJAMA-AH welcomestheRecognitionoftheNikahMarriageasalegalmarriageinSouth
Africa

TheAlJama-ahPartyhaswelcomedtheConstitutionalCourt’sconfirmationoftheAppealCourt’s
judgement(OutofCommunityofProperty)thataNikahmostlyperformedbyImamsinamosque
intermsofShari’ah(Islamicrulings)isalegalmarriage.

AddressingpostgraduatestudentsatIPSA,HonGaniefHendrickstheParty’sLeaderofAlJAMA-
AHinParliamentandadhocmemberofParliament’sPortfolioCommitteesonHomeAffairsand
Justicedescribesitasa‘bigbutlimitedwin’forMuslim womenwhohavebeendiscriminated
againstbecausetheNikah (thatis,theMuslim marriage)wasnotrecognised aslegal.“The
judgementsays‘outsideofcommunityofproperty’whichopensthedoorforShari’ahcompliant
legislation,”saysHendricks.

Hendricks,however,slammedtheremediesnowaffordedtoMuslim womenasdiscriminatoryasit
onlybenefitswomenwhohadcourtcasesinplacesinceDecember2014.“MostMuslim women
cannotaffordtogotoCourtforaremedyandthejudgementexcludesthem.Thejudgementonly
benefitsafew women,andthemoreaffluentwomenorthosewhoaresponsoredbyfeminist
groups,”hesays.

Someofthereliefmeasuresgrantedbytheinterim Courtare:
 TheDivorceActmaybeusedtodissolveaMuslim marriagethatwasinexistenceon15

December2014,inwhichlegalproceedingshavenotbeenfinallydecided.
 Thisremedy,however,isonlyavailableinrespectofmarriages/terminationswherelegal

proceedingswereimplementedbyeitherofthepartiesandwheresuchproceedings
havenotbeenfinallydetermined.

AlJama-ah viewstheremediesasverysignificant,and,atthesametime,heapplaudsthe
Women’sLegalCentre(WLC)forhavingsecuredremediesfortheirclients.

HendricksexplainsthattheNikahhasbeenrecognisedasaMuslim marriageinSouthAfricain
severalotherjudgementsoverthepastdecades.He,moreover,statedthatParliamenthasbeen
slow in obeying courtjudgements.In this judgement,the ConstitutionalCourthas given
ParliamentuntilJune2024ontheeveofthe7th Parliament;andheaddedthatwithParliament’s
slowpaceinrecognisingMuslim marriageslegislationthereofcanonlybeexpectedin2029.

AL JAMA-AH haswritten to theSpeakerexpressing itsdismayatParliament’sslow pacein
legislating processesregarding the recognition ofMuslim marriages.The dignity ofMuslim
spouses has been harmed as the current death certificates state “never married”.The
ConstitutionalCourtalsoraiseditsdismayoftheharm causedtochildrenbornfrom aMuslim
marriagewhohavebeenreferredtobyresearchersas“bastards”andtheirmothersas“whores”.
ThepartywillaskresearcherstoapologisetotheMuslim communityandwilllodgedefamatory
criminalcharges.



Hendrickshasintroducedaninterim PrivateMembersBill(PMB-akaaBareBonesBill)thatis
readytobecertifiedbyParliament’slegalteam;andthisisexpectedtobepresentedtothe
NationalAssemblyduringthesecondpartofyear2022.
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